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THE SCOTTISH POLICY AND LEGISLATIVE BACKGROUND

TO THE DEVELOPMENT OF COMMISSIONING SOCIAL CARE SERVICES

Introduction
This paper summarises the policy context, legal framework and key issues for commissioning social care services in Scotland, and provides links to source material and other relevant links. The report has been commissioned by the Joint Improvement Team; however, the content remains the responsibility of the author, Sam McLean.   
Background

Social care services are provided by a range of providers in Scotland including those provided directly by Local Authorities and the independent sector, including private providers and voluntary sector, not for profit, providers. A strategic approach to commissioning services across the whole sector is important and this document aims to set the context for this work in Scotland across health and social care services. The most recent Scottish Executive figures (2004 / 2005) show that payments to external providers were at least £1,000m or 39% of total budget. 
The history of commissioning social care services is a relatively recent one. Following the White Paper Caring for People - Community Care in the Next Decade and Beyond, the NHS & Community Care Act 1990 first put in place arrangements for the management and delivery of social care. However, the means of achieving this direction of travel has been different in Scotland from elsewhere in the UK.

The initial drivers for commissioning have come from the policy and service planning requirements for community care, specifically on local authorities; however, there are some aspects of policy drivers for Children’s Services and Community Justice Services that are highlighted here. There is also growing awareness of the importance of the individual service users and of services meeting their specific needs and, it is anticipated, this will increasingly drive commissioning towards delivering better outcomes for individuals and section of this paper 1.6 highlights this.
This paper sets out the range of recent developments that now require to be taken into consideration in developing a strategic approach to commissioning, and is divided into two main sections:
Part 1 – The Social Care and Health Care Policy Background
Part 2 – The Procurement Legislative Background
NB - All inclusions that are shown in blue, underline, are hyperlinked to relevant web based information.

Part 1 –The Social Care and Health Care Policy Background
1.1 What is Commissioning?
	“Commissioning is the process of specifying, securing and monitoring services to meet people’s needs at a strategic level. This applies to all services, whether they are provided by the local authority, NHS, other public agencies, or by the private and voluntary sectors.” 
 


The definition, by the Audit Commission, in Making Ends Meet recognises that commissioning covers the whole continuum from acquiring services from third parties to the end of the life of the contract and sets out the stages of commissioning as follows – 
· Agree the strategic framework

· 
Analyse the data on needs and preferences
· Build up knowledge of the social care market
· Consult
· Determine Service Objectives and Priorities
· Undertake and option appraisal
· Develop a contracting strategy

· 
Set and monitor standards of service delivery
· Revise commissioning and contracting strategies
This has three particular strengths
 – it emphasises:

· The cyclical nature of the activities involved, from understanding needs and analysing capacity, to monitoring services; commissioning is an on-going process, not a one-off event.

· The importance of meeting needs at a strategic level for whole groups of patients / service users and / or whole populations, which distinguishes commissioning from simply contracting for individual services.

· The importance of commissioning services to meet the needs of patients / service users, no matter who provides them – public, private or voluntary sector.

Commissioning Community Care Services for Older People
 by Audit Scotland in 2004 recognised the local authority role and increasing involvement of health bodies in this role and in the following sections we therefore consider the local authority and health background. 
1.2
Policy Background – Local Authorities
The commissioning and contracting of community care services has been set out most clearly and was initially set out in the guidance ‘Commissioning and Purchasing’ (SWSG 19/1991) - and set the foundations for where we are today. It sets out the steps that should be taken to develop a planned approach to commissioning services and encouraged the inclusion of commissioning in the context of statutory plans that would – 
· identify the needs for care among the population it serves

· plan how best to meet those needs

· set overall strategies, priorities and targets

· commission and purchase necessary services and 

· ensure quality and value for money. 

Additionally, it required local authorities to work closely with Health Boards, housing and education authorities. 

This early guidance also reminded local authorities of their duty to assess the community care needs of those who request assistance, under section 12A of the Social Work (Scotland) Act 1968; subsequently section 55 of the National Health Service and Community Care Act 1990 
. The 1990 Act also requires the local authority to refer a person with health or housing needs to the relevant authority.

Circular 19/1991 also offered some advice about – 
· Increased Consumer Choice

· Value for Money 

· Developing a Mixed Economy of Care 

· Voluntary and Private Organisations

· Offered specific advice about selecting providers and arranging contracts.
Community Care Plans: Directions on Purchasing (SWSG13/94) – set out the foundations for local authorities’ community care plans that required to include statements for the main types of care services including – 

· the planned volumes to be purchased from each sector (voluntary, private, and local authority, including provision by authorities' own provider units); 

· the estimated expenditure on such purchases from each sector.

The plans were also to include purchasing proposals that would act as a guide to the size and scope of the market and aimed to encourage the development of care services in the private and voluntary sectors alongside the continuing provision of local authority services.

Authorities were, therefore, additionally required to set out – 

· how they make information available to guide potential providers on the steps they need to take to secure local authority business; 

· the basis on which authorities may select providers; 

· the basis on which prices will be negotiated; 

· typical unit prices, by service and sector; 

· how training costs are to be funded. 

Community Care Plans: Directions on Purchasing (SWSG 18/96) - reminded social work authorities of the requirements of the Directions on Purchasing and of their duty to use resources effectively.
Community Care Plans: Directions on Information (SWSG 2/97) - Local authorities required to ensure that key decision makers in Councils have the full range of financial information for effective planning of community care services. 

Changing Lives: Report of the 21st Century Social Work Review
This report sets out the vision resulting from the ‘21st Century Review of Social Work’ and was published in February 2006. 
The Changing Lives Implementation Plan
 - sets out five change programmes that are each likely to have implications for commissioning - 
· Service Development – including Developing new approaches to commissioning
· Leadership and Management
· Workforce Development 

· Practice Governance – including of Delegation of Authority Nearer to the Frontline
· Performance Improvement.
The remit of the groups will be developmental and action focused in nature, working across public services for example working with the Centre for Change and Innovation and with the Joint Improvement Team. There will be significant implications for commissioning if Changing Lives is to transform the delivery of social work services.
Social Work Inspection Agency (SWIA)
The inspection of commissioning arrangements has now come into focus through the social work inspection process that examines the quality and effectiveness of commissioning arrangements and, asks in the self evaluation questionnaire
 – 

· how needs and resources are matched to commissioning of services, to complement those provided directly by the local authority, to meet need and ensure best value; and 

· the effectiveness of arrangements for contracting, monitoring and reviewing commissioned services.

SWIA will inspect local authority submissions, attend meetings and interviews with stakeholders to make recommendations for continuous improvement in local commissioning arrangements.
1.3
Policy Background - Health

The Scottish Parliament has full legislative power for health in Scotland which does not have a purchaser-provider split and the National Health Service Reform (Scotland) Act 2004 gave the legislative framework to organisational and management changes. In Scotland the focus is on the use of networks and partnerships, with existing and new primary and secondary care organisations working together with allied professions to deliver the service. 

NHS Unified Health Boards that were created on 1 April 1999, manage local health care organisations, give strategic direction and provide clinical governance. They are responsible for allocating funds, developing local health plans - in association with all relevant partners - and taking part in regional and national planning.

Delivering for Health 


This report sets out a programme of action for the NHS, seeking to shift the balance of care, by reducing reliance on episodic, acute care in hospitals for treating illness, increasingly through emergency admissions. It proposes to move towards a system which emphasises a wider effort on improving health and well-being, through preventive medicine, through support for self care, and through greater targeting of resources on those at greatest risk, with a more proactive approach in the form of anticipatory care services. It aims to have Community Health Partnerships tackle this challenge at local level, with local authorities and the community planning machinery contributing wholeheartedly.

The National Framework for Service Change 

This assessed the changing needs for health care in Scotland and highlighted the combination of an ageing population and the growth in long term conditions; the trend of rising emergency admissions to hospital among older people; the growing divergence in life expectancy, despite the general improvement for Scotland as a whole. 

Community Health Partnerships 


The White Paper Partnership for Care set out the context for partnership working in Scotland and for the Development of Community Health Partnerships. CHPs provide a focus for the integration between primary care and specialist services and with social care and ensure that local population health improvement is placed at the heart of service planning and delivery.
Building better health and social care services around the strengths and needs of Scottish communities underpins recent reforms included in the NHS Reform (Scotland) Act 2004 and provides impetus for the development of CHPs. Statutory Guidance for Community Health Partnerships was published in October 2004 and form the legislative base for their development.

1.4
Policy Background – Multi-Agency Working
Supporting People 

This policy and funding framework for people in supported accommodation or in receipt of floating housing support for vulnerable people in different types of accommodation and tenure in ways responsive to their needs. It seeks to provide good quality services through a more systematic and strategic process to analyse needs and supply of support services in local areas consistent with wider local strategies particularly in social work, housing and health services. There is considerable guidance available on this policy and operational guidance has a specific section on commissioning housing support services.
Introduced in 2003, all of the contracts that were put into place then are now under review and revised arrangements are likely to ensue for many services. 

Community Planning
The Community Planning process
 places a statutory duty on local authorities and others, through the Local Government in Scotland Act 2003.  It aims to -  
· “To make sure people and communities are genuinely engaged in the decisions made on public services which affect them; allied to

· Achieve commitment from organisations to work together, not apart, in providing better public services”.

This commitment to engagement is set out in the guidance and Section 15 of the Act places a duty on local authorities to initiate and facilitate Community Planning in their respective areas. Participation is seen as particularly important to the successful operation of Community Planning and this has implications for stakeholder involvement in commissioning.
Joint Future

The Joint Future policy, on joint working between local authorities and the NHS in community care, expects local partnerships to take holistic decisions on the management, financing and delivery of community care services for all care groups. It has focused on Joint Management and Joint Resourcing, Single Shared Assessment and joint reporting of performance and now focuses on outcomes - better and faster results for people using community care services. Key to that are the 4 national outcomes for community care, supported by local partnerships developing Local Improvement Targets (LITs) to deliver these outcomes.

The Community Care and Health (Scotland) Act 2002  enables provision of care home places in other parts of the UK and enables expansion of joint resourcing and management of services relevant to health and community care between NHS Scotland and local authorities. The powers of this Act enable local authorities and health boards , based on The Community Care (Joint Working etc.) (Scotland) Regulations 2002 .
Commissioning services in children’s services and criminal justice services are guided by some of the above, and specifically the following two policy drivers. 

Getting it Right for Every Child 

The implementation plan
 this policy recognises that children, young people and families have varied needs and expectations and no one service or agency can meet all of their requirements. It states that it is therefore essential that children and young people get the help they need when they need it, from services which work together around their needs. It has implications for commissioning from the examination of ways to bring together the many streams of funding which support services; the quality improvement framework which will support the primary purpose of integrated children’s services plans and supporting local service planners and providers to agree common outcomes, improvement objectives and targets, and to evaluate progress both within and across services. It will require to be considered in future contracts specifying outcomes for service users.
The Development of Community Justice Authorities 

The primary aim of the new framework
 of the eight Community Justice Authorities is to reduce levels of re-offending in Scotland through ‘improved management of offenders’ and greater integration of the activities of criminal justice agencies. The Management of Offenders (Scotland) Act 2005 has introduced a statutory framework to place local authorities and designated partners under specific new obligations to work closely together to manage offenders. This greater integration of the activities includes responsibility for the planning, co-ordination and monitoring of the delivery of community offender services, that is, those offender services delivered by local authorities. Delivery of services remains the responsibility of each local authority.  This has implications for commissioning and includes the duty of strategic planning and service operation, with models of service delivery that may differ from current models. 
1.5

Policy Background – Key Stakeholders

Carers - The Future of Unpaid Care in Scotland 

The Scottish Executive's response, of April 2006, sets a 10 year agenda  for the Scottish Executive, statutory care providers, for groups and agencies in every sector and locality. It seeks to ensure meaningful participation and real outcomes for carers and early gains, and will look to select early priorities without losing sight of other important objectives. 
A Vision for the Voluntary sector – The Next Phase of our Relationship 

The Scottish Executive approach recognises the broad roles the sector can play and with voluntary organisations seen to be delivering effective and efficient services, the report recommends that the sector is more involved in strategic planning of services locally, including Community Planning.

Free personal and nursing care
the Office of Public Sector InformationThe Community Care and Health (Scotland) Act 2002 provides the legislative backing for implementing free care. The Act and explanatory notes are available through  (formerly HMSO). The implications of free personal care require to be taken into consideration in contracts between the local authority and service providers and between providers and individuals who receive care.  More information can be found in the following regulations - 

The Community Care (Personal Care and Nursing Care) (Scotland) Regulations 2002 and 

The Community Care (Assessment of Needs) (Scotland) Regulations 2002 

were prepared by the Scottish Executive to bring the provisions on personal and nursing care into effect on 1 July. 

1.6
Policy Background – Services to The Individual
Direct payments

The Community Care (Direct Payments) Act 1996 extended community care policies by allowing local authorities across the UK to make cash payments to disabled people to purchase services on their own behalf, rather than using those supplied by the local authority. However this introduction only covered people between 18 and 65. This was extended by the Community Care (Direct Payments) (Scotland) Regulations (2003 SSI 2003 No. 243) 
These extended the existing system of Direct Payments to set out - 

· Local authorities duty to offer direct payments to people eligible and willing to receive them who require community care services

· Recipients of direct payments choice to purchase care services from local authorities. 

In addition to the practical implications of this for individuals
 there are a series of implications for local authorities. On a practical level the UK comparative Study
 “Disabled People and Direct Payments” asked if the local authority 

· Devolved budgets to care managers and / or social work team managers for individual level spot-purchasing? 

· Is there a generic budget for direct payment users?

· If not, are funds ring-fenced from core budgets for each service user group? 

Consideration needs also to be given to the potential impact that individual choice may have on the use of current services, and how this information will inform future commissioning plans for services.

Care Management in Community Care


The 2004 guidance on improving care management in community care has refocused care management on people with complex needs, or frequently or rapidly changing needs, and on extending the range of professionals undertaking care management.  The guidance should be read in conjunction with the original guidance on care management (1991) and the guidance on integrating professional assessment and care management for older people (1998) and the Guidance on Single Shared Assessment (2001). Partnerships were expected to implement the latter guidance by April 2005.
	If care management is to be a speedier route to an expanded range of community care resources or services in social care, health and housing, greater flexibility is needed locally. Partner agencies should jointly map and agree the process for accessing the full range of community care services, ensuring simplicity and minimum bureaucracy.  


The guidance states that care managers, working in partnership with people who use services and their carers, should decide how to meet assessed needs within available resources and should then be able to commit resources accordingly, by commissioning suitable services in social care, health and housing or by purchasing such services.
To help people make informed choices about how their care needs might be met, and to make decisions themselves about services, care managers will need reliable information on:

· available community care services across sectors
· the quality of services
· the unit costs of services and
· contractual arrangements with service providers.

Local authorities are asked to review their current policies and practice and agree joint arrangements with health partners who themselves will be pursuing greater delegation to, and by, Community Health Partnerships.  The aim should be to give care managers direct access to services; authority to commit resources to meet needs, within jointly agreed parameters and the limitations of available resources. Partner agencies should agree a timetable for devolving budgets to care managers for the purchase of appropriate services. 
Cross Border Placements
Scottish local authorities are now empowered to arrange for residential accommodation with nursing anywhere in the UK in fulfillment of the local authority's duties under sections 12(1) and 13A(1) of the Social Work (Scotland) 1968 Act.
 Single Shared Assessment 
This guidance recognises that Single, Shared Assessment of community care needs is also an integral part of wider policy developments. The assessment should include social care, health care and housing needs e.g. Supporting People and substance misuse.  Care planning and resource allocation is regarded as central to the effectiveness of this and agencies are asked to agree the relationships between assessment and care planning, between care planning and the allocation of resources or provision of services, and who is responsible for undertaking each stage.

Information Sharing Protocols 

Sharing information will be one of the key foundations to multi-agency work with individual service users. The Information Sharing Protocol (ISP) needs to set out co-operative ways of working with other agencies and service providers to ensure that there is appropriate access to all the relevant information. Among the purposes of an ISP is the need to support joint care planning and commissioning and it would be important that this is clear in any ISP.

1.7 Looking Ahead  – The Wider Scottish Public Policy Context 

Review of Public Sector Procurement in Scotland - McClelland Report
While the social care and health care policy background has been an important focus for commissioners, the recent Scottish Executive review of public sector procurement has signaled an increased interest in the financial aspects.  It is clear that this will impact in the near future and it envisages “a public procurement scenario in which the following critical success factors of organization and practice are consistently established and maintained: 
· Good governance and accountability as they apply to procurement  

· The procurement function recognised by organisations as a high priority operation

· Investing in the capacity and the capability of procurement staff

· Sound practices and business processes that fully address the complexity and criticality of procurement activities and transactions, including the wider responsibilities of the public sector

· Effective information systems supporting the procurement operation and assisting its performance 

· Leadership of, and within, the procurement function which ensures the deployment of policy, accountability and best practice.
All of the above should contribute to highly-advanced and effective capabilities including collaborative procurement which consistently deliver Best Value performance and support a competitive but transparent and equitable environment for suppliers.”
part 2 - The Legislative Framework for Procurement

Introduction
2.1 Relations with the EU on public procurement policy, and the development of legislation and international agreements in this field, are the responsibility of the United Kingdom as member state, Parliament and Government. The development and application of public procurement policy in Scotland, however, is a devolved matter. The Scottish Executive is therefore involved directly in decision-making on EU and international public procurement matters. The Scottish context is coordinated by the Scottish Executive’s Procurement Directorate (SPD).
	The Scottish Procurement Directorate (SPD) website is the first port of call for procurement guidance.


2.2 Because procurement is subject to European Union legislation it impacts on this devolved area requiring close cooperation between Ministers and officials of the Scottish Executive and the UK Government who maintain close working relationships. This is set out in the Concordat on Co-ordination of EU, International and Policy Issues on Public Procurement. 
2.3 The Office of Government and Commerce (OGC) also issues guidance however this may either be superseded by separate Scottish Guidance notes published by SPD or qualified by it. The SPD takes account of the separate Scottish policy and legislative context and/or Scots law and notes to that effect are published on the Scottish Executive's procurement website. 

2.4
General Procurement Regulations
Apply across the whole of the European Union and is coordinated in the UK by the Office of Government and Commerce (OGC) which, as an independent office of the Treasury, represents the UK at the European Union. The OGC works with public sector organisations and aims to gain the best possible value for money from procurement. It aims to support of the Government's target of £21.5 billion efficiency gains a year by 2007/08, which includes the achievement of £8 billion savings through efficient public procurement. Where the regulations apply, detailed rules that must be followed are enforced through the courts, including the European Court of Justice (ECJ).

2.5
Procurement Rules consist of:

1. EU Treaty  - The EU public procurement market is a fundamental part of the Single Market and is governed by rules intended to remove barriers and open up new, non-discriminatory and competitive markets. The principle of public procurement is to open up the choice of potential suppliers to the public sector and utilities resulting in reduced cost, while at the same time, opening up potential markets for companies.
2. EU Procurement Directives – establish detailed rules governing the award of public contracts for Schedule 1 listed bodies applies, currently, to higher value contracts above £144,371 and lower contract values of £93,738 (from January 2006 to January 2008).
3. EU Remedies Directives – require that member States provide rapid and effective remedies for breach of the rules.
4. UK and & Scottish Procurement Regulations - give effect in UK law to the EU procurement rules.
5. Caselaw – there may also be judgements of the European Court of Justice and national UK courts which interpret EU and national law.

2.6
Development of the Regulatory Regime 

The development of the EU regime commenced in 1957 through the EU Treaty (Treaty of Rome), continued through the seventies with directives about Works and Supplies and was enhanced by Remedies Directives in 1989 and 1997. The regime extended to Services in 1992 and was implemented in the UK through the The Public Services Contracts Regulations 1993.  The Consolidated Directive in 2004 sought then to simplify and modernise EU law and the Consolidated Directive was developed, in 2004, covered works, supplies & services and has been implemented by the Scottish Procurement Directorate - Scotland through the The Public Contracts (Scotland) Regulations 2006 (SSI 2006 / 01).

2.7
Health & Social Care
The effect of the EU regime has been to specify that all works, supplies and services above relevant thresholds (currently £3.6m Works, £144,371 Supplies) should be subject to the full regime, from advertising tenders to notice of award. 
Services, however, are divided into Part A and Part B and this split reflected the fact that some services were not, traditionally, traded across borders (e.g. health and social work services). Part B services have not been subject to the full regime (if above threshold) requiring only the provision to give notice of contract award, technical specifications rules and statistical returns, all awards must demonstrate consistency with the Treaty principles of equality, transparency, proportionality and non-discrimination.
2.8
Recent Changes
It should be noted that the distinction, between Part A and Part B and the effect of the thresholds, is under increasing scrutiny. 

Firstly there is the development of business that sees some care providers trading across borders and operate on a Europe - wide scale (e.g. large care home companies) and domestic health & social care policy that, as stated in the Scottish Public Finance Manual requires that goods and services are acquired following competition. 
Secondly the recent “Telasutria” European Court of Justice Case that found for an appeal about the absence of advertising of a major contract. While accepting that there were no detailed rules on the process that should be followed, but it must be robust enough to withstand scrutiny against the principles of the open EU market.
The implications of the Telaustria case is now subject to clarification from the EU and has been written into Scottish Regulations Guidance note on SPD website. 
· The key principle, as far as SPD is concerned, is that except for very low value contracts, public bodies are required to ensure that they provide “adequate publicity” for their contract requirements. There is a specific legal obligation in the Public Contracts (Scotland) Regulations 2006 [but not in the equivalent Westminster legislation] which requires public bodies to ensure a degree of advertising which is sufficient to enable open competition and meet the requirements of the principles of equal treatment, non discrimination and transparency, even when the contract in question has a below threshold value or is otherwise exempt from the requirement for prior publication of a contract notice.
· The Scottish Procurement Policy Note (SPPN) 3/2006 also states “there will usually be a need for contract opportunities to be subject to some form of publicity so as to meet basic EC Treaty requirements such as transparency, equal treatment and non-discrimination.”
2.9 Standing Orders
The procurement directives are incorporated into organisational (health and local government) standing orders and rules of procedure for enacting the business of procurement. These will guide the activity of staff in this area of commissioning work.
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